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Give intellectual property
protection that it deserves
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complex process often proves too
much for the aspiring entrepreneur.
Others cite lawyers’ “enormous”
fees, their old-boys culture, and turf
protection as impediments.

Today, real commercial value lies
not in hard capital, but in intellec-
tual capital. It is traded, or commer-
cialised, as intellectual property,
which involves patents’ trademarks,
copyright, trade secrets, and de-
signs. Each form of protection has
its place with specific applications
and implications.

Microsoft, Google, Mark Shuttle-
worth et al, did not make their mon-
ey through patenting. They made it
through the commercialisation of
their intellectual property portfolio.
A patent itself is of limited value un-
til commercialised through manu-
facturing, licensing or securitisa-
tion, or when it is used for keeping
competitors at bay.

SA's understanding of intellectu-
al property commercialisation is
limited.

When SA was a closed economy,
there was less need for protecting
intellectual property. Competitors
were controlled through regulation
or embargoes. But now we can trade
on the international market only if
we transform our intellectual prop-
erty into a tradable commodity.

To register a patent in SA is not
expensive — the Innovation Hub in
Pretoria offers free patent advice on

although it is
strongly
advisable to
consult one
before filing

do not get paid in rands.

Litigation expenses incurred in
defending intellectual property
rights against infringers are also up-
held as further proof of a cartel en-
riching itself. What critics fail to re-
alise is that the outcome of such le-
gal actions often results in substan-
tial licensing revenues, far out-
weighing the litigation costs, and
can create new industries. This ben-
efits both licensee and licensor. Li-
censing is the preferred business
model for commercialising intellec-
tual property. It affords access to the
technology we need to develop our
economy. The most secure way of
licensing is through a registered
right such as a patent.

Because we do not understand
the strategic value of intellectual
property, we fail to recover our in-
vestments in such protection. We
buy expensive equipment and
splash out on corporate image but
will not spend on intellectual prop-
erty. Why? Because the assumed
value of such tangibles is easier to
grasp than the intangible benefits
accrued from intellectual property
management. If we understood the
value of intellectual property, this
expenditure would be standard to
business plans and would not be
addressed only once things get ugly.

The legal profession in SA is of-
ten blamed for the wrongs of our
patent system. However, it is not up

US, intellectual property lawyers
are usually assisted by professionals
who focus on the commercial and
often non-law related aspects of in-
tellectual property. Such expertise
exists in SA in a very small way.

The current focus on innovation
presents vast opportunities. Re-
introducing the profession of
patent agent and not having only
intellectual property attorneys, will
bring new blood into the industry
and broadening access to such skills
and advice.

The solution lies not in forcing
existing practitioners to accept un-
profitable business. Nor should the
whole innovation community look
to lawyers to change the system.

The answer to the original ques-
tion is that the patent and.related
intellectual property protection sys-
tem is not the problem. SA needs to
grow its understanding of the
strategic role and value of intellec-
tual property in bringing new inno-
vations to market, and should ex-
pedite the entry of commercial
practitioners. Once this happens,
the demand for such services across
the entire spectrum will increase
and the patent system will benefit
small and large. Innovation will
flourish.
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